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disclosure is included in the Federal Register preamble to the
final regulation and a copy is attached.

(4) "Catch-Up Disclosure Provision." If an institution has,
as of July 1, 1995, employee benefit plan deposits that, at

the time such deposits were placed with the institution, were
not eligible for "pass-through" deposit insurance coverage
(i.e., deposits made between December 19, 1992, the effective
date of section 311 of FDICIA, and July 1, 1995, the effective
date of the final rule, and the institution did not satisfy
the criteria of 2(a) (2) of this memorandum) then the institution
must provide the upon-opening-an-account disclosures to the
affected employee benefit plan depositors. The disclosure
must be made within 10 business days of July 1, 1995 (i.e., by
July 17, 1995).

(5) De
term

enefit plan depositor" means the person(s)
administra managing an employee benefit plan and not
each plan ic®pant that would receive "pass-through"
insurance c ravYe

d. Form of Disc The final rule does not establish any
specific procedures equired disclosures except for a
general requirement tha th be "clear and conspicuous."
Additional information ma e proytded with the required disclosure
as 1long as it continues e the '"clear and conspicuous"
standard. For example, an in on that is opening an employee

benefit plan account may provide fa g#€eparate written disclosure

statement to the employee bene depositor or clearly
deposit agreement that

reference the specific section
contains the disclosure information

The two sample disclosures attached are

the final rule. One applies when a bank
the other applies when "pass-through" ins
longer be available for new, rolled-over

and to provide a "safe harbor" for banks. However, institutions do
not have to use the sample disclosures and modification of the
sample disclosures is permissible. For example, institutions may
combine the upon-request and the upon-opening-an-account disclo-
sures.

3. Examination Procedures. The following examination procedures
should be implemented when conducting onsite safety and soundness
examinations:

a. Quickly determine whether the bank has any employee bene-
fit plan deposits or intends to accept any employee benefit plan
deposits.
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b. If so, briefly review the procedures developed by the bank
to ensure compllance with section 330.12 of the FDIC’s regqulations.
This would include:

(1) a determination that sample disclosures have been
developed and shared with the appropriate bank personnel,
and

(2) that procedures have been developed to provide the
appropriate disclosures to employee benefit plan depositors
when opening a new account and when an existing employee
benefit plan depositor (administrator or manager) makes a
request for information.

c. Determipe if the bank was less than "well capitalized"
between Decembe » 1992 and July 1, 1995 and is therefore subject
to the one ti uired "catch-up" disclosure requirements. If
so, determi required disclosures have been made.
Examiners only o perform this procedure at the first
examination con er July 1, 1995.

d. Determine nstitution may become less than "well
capitalized" in the future. If so, advise institution
management of the requ osures under section 330.12(h) (3)
when "pass-through" insuraffice c verage is no longer available and
remind them to have proce y to quickly notify front-line

deposit services persons.

No institution is required to ma
plan depositors. A list can be m
institution is unable to identi
employee benefit plan deposits,
depositors may be necessary to comply
tions can avoid this situation by identif
deposits on their books.

list of employee benefit
needed. However, if an
deposit accounts are
disclosure to all
section. Institu-
oyee benefit plan

4. Responsibility and Action. Please distf# a copy of this

memorandum to all examiners. Copies of this andum also will
be provided to the other federal regulators for distribution to
their examiners.

5. Effective Date. This memorandum is effective upon receipt and
replaces R/D 95~064, dated June 1, 1995, which is hereby cancelled.

Attachment



Sample disclosures® )
1. A sample disclosure that an insured depository
eof emplovee benefit plan deposits is as follows:

Under federal law, whether an employee benefit plan deposit
is entitled to per-participant (or "pass-through") deposit
insurance coverage is based, in part, upon the capital status
of the insured institution at the time each deposit is made.
Specifically, "pass-through" coverage is not provided if, at
the time an employee benefit plan deposit is accepted by an
FDIC-insured bank or savings association, the institution may
not accept brokered deposits under the applicable provisions
of the Federal Deposit Insurance Act. Whether an institution
may accep, rokered deposits depends, in turn, upon the
capital level. If an institution’s capital
ither "well capitalized," or is "adequately
the institution has received the necessary
watver from the FDIC, then the institution may

capitaliz
broker defo

accept bro edvd its. If an institution is either
*adequately it d" without a waiver from the FDIC or is
in a capital cafleg below "adequately capitalized," then
the institution cept brokered deposits. The FDI

Act and FDIC regulatfions Pprovide an exception from this
general rule on the @vailab#lity of "pass-through" insurance
coverage for employe i plan deposits when, although an
institution is not permya!?' © accept brokered deposits, the
institution is "adequate capi ized" and the depositor
receives a written statemen e institution indicating
that such deposits are eligi insurance coverage on a
"pass-through" basis. The avd i of "pass-through"
insurance coverage for employe lan deposits also is
dependent upon the institution’s c iafice with FDIC
recordkeeping requirements.

[Name of institution)’s capital categ ently is [insert
prompt corrective action capital catego Thus, in our
best judgment, employee benefit plan deposits are currently
eligible for "pass-through"™ insurance coverage under the
applicable federal law and FDIC insurance regulations.

Under the FDIC’s insurance regulations on employee benefit
plan deposits, an insured bank or savings association must
notify employee benefit plan depositors if new, rolled-over
or renewed employee benefit plan deposits would be ineligible
for "pass-through" insurance and must provide certain ratios
on the institution’s capital condition to employee benefit
Plan depositors who request such information. If you would
like additional information on (name of institution)’s
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capital condition, please make a request [describe procedures
for obtaining the additional capital information].

2. Je disc] that . 3 g i

- ee

On [date] [name of institution)’s capital category changed
from [previous PCA category] to [current PCA category].
Because of this change in [name of institution)’s capital
category and the institution’s inability otherwise to satisfy
the applicable FDIC requirements in this regard, any employee
benefit plan funds deposited, rolled-over or renewed with
[name of institution] after [date] will NOT be eligible for
"pass-th h" (or per-participant) deposit insurance

coverag r §330.12 of the FDIC’s regulations.

Accor g pian deposits made, rolled-over or renewed after
[date] will gregated and insured only up to $100,000.
This unavéi illey of "pass-through" insurance coverage on
new, rollefgov enewed deposits will continue until the

institution’§c ta) category improves and/or other
applicable re refefits are satisfied. Deposits made over
the period of t ass-through" insurance coverage is
unavailable will notff be igible for "pass-through" coverage
unless and until thdse de its are rolled-over or renewed at
a time when “pass-th ifsurance coverage is again
available. "Pass-througfi" surance coverage on deposits
made before [insert date ass-through" coverage no
longer is available] is not






