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I .   SUMMARY 

T h is  r e q u e s t  f o r  i n t e r l o c u t o r y  re v ie w  a r i s e s  from  a d m i n i s t r a t i v e   

p ro c e e d in g s  w h ich  a r e  p e n d in g  b e fo re  A d m in is t r a t iv e  Law Ju d g e   

A r th u r  L. S h ip e . The O f f i c e  o f  th e  C o m p tro l le r  o f  th e  C u rre n c y   

("OCC"), r e p r e s e n te d  by  th e  E nfo rcem en t and  C o m p lian ce  D iv is io n   

("E&C") ,  r e q u e s t s  i n t e r l o c u t o r y  re v ie w  o f a  d i s c o v e r y  r u l i n g  by  

th e  ALJ p e r m i t t i n g  R e sp o n d e n ts , Edward Towe and  Thomas Towe, to   

ta k e  th e  d e p o s i t i o n  o f  F re d  D. F inke  who i s  t h e  D epu ty   

C o m p tro lle r  o f  t h e  S p e c ia l  S u p e rv is io n  D iv is io n  a t  t h e  OCC. Upon  

c a r e f u l  c o n s i d e r a t i o n  o f  th e  a p p l i c a b l e  a d m i n i s t r a t i v e  r e g u l a t i o n   

and th e  a rg u m e n ts  p r e s e n t e d ,  th e  C o m p tro lle r  g r a n t s  th e  re v ie w   

and o v e r tu r n s  t h e  A L J 's  r u l i n g . 1 

1 The C o m p tr o l le r  n o te s  t h a t  E&C's i n s t a n t  m o tio n  was n o t  
t im e ly  f i l e d  p u r s u a n t  t o  12 C .F .R . § 1 9 .2 8 . S e c t io n  1 9 .2 8   
p r o v id e s  t h a t  r e q u e s t s  f o r  i n t e r l o c u t o r y  a p p e a ls  be  f i l e d  w i th in   
t e n  d ay s o f  th e  A L J 's  r u l i n g .  However, th e  C o m p tro l le r  on h i s   
own m o tio n  p u r s u a n t  t o  12 C .F .R . § 19 .13  g r a n t s  E&C le a v e  t o  f i l e  



I I .  PROCEDURAL HISTORY 

The o n g o in g  a d m i n i s t r a t i v e  p ro c e e d in g s  c o n c e rn  a N o t ic e  o f   

I n t e n t i o n  t o  P r o h i b i t  F u r th e r  P a r t i c i p a t i o n  ( " P r o h i b i t i o n   

N o tic e " )  and  a N o tic e  o f  A sse ssm e n t o f  C i v i l  Money P e n a l t i e s   

( " P e n a l t i e s  N o t i c e " ) .  T hese  e n fo rc e m e n t a c t io n s  a r i s e  o u t  o f   

R e sp o n d e n ts ' a c t i v i t i e s  w h ile  d i r e c t o r s  and  o f f i c e r s  o f  th e  F i r s t   

N a t io n a l  Bank & T r u s t ,  W ibaux, M ontana ( " th e  B an k "). In  a  

s e p a r a t e  a d m i n i s t r a t i v e  a c t i o n ,  th e  OCC a p p o in te d  a  c o n s e r v a to r   

f o r  th e  Bank. The B a n k 's  s h a r e h o ld e r s  have  c h a l le n g e d  th e   

C o m p tr o l l e r 's  c o n s e r v a to r s h ip  d e c i s i o n  in  th e  U n ite d  S t a t e s  

D i s t r i c t  C o u rt f o r  th e  D i s t r i c t  o f  M ontana. The D i s t r i c t  C ourt 

h a s  g r a n te d  summary ju d g m en t i n  f a v o r  o f  th e  OCC, u p h o ld in g  th e   

C o m p tr o l l e r 's  d e c i s i o n .  F i r s t  N a t io n a l  Bank & T r u s t  v . OCC, 

Cause No. CV 91-121-BLG-JDS (D.Mo. A ugust 9, 1 9 9 3 ). The  

s h a r e h o ld e r s  a r e  s e e k in g  r e c o n s i d e r a t i o n  o f  th e  f e d e r a l  c o u r t   

r u l i n g .  

The c u r r e n t  e n fo rc e m e n t a c t i o n s  a r e  sum m arized  in  t u r n .  In  th e  

P r o h i b i t i o n  N o tic e  a t  i s s u e  i n  t h e s e  p r o c e e d in g s ,  th e  C o m p tro l le r   

s e e k s  t o  p r o h i b i t  R e sp o n d e n ts  from  f u r t h e r  p a r t i c i p a t i o n ,  i n  any   

m anner, in  th e  c o n d u c t o f  th e  a f f a i r s  o f  any  in s u r e d  b a n k in g   

i n s t i t u t i o n .  As b a s i s  f o r  th e  P r o h i b i t i o n  N o tic e  th e  C o m p tro l le r   

c h a rg e s  th e  R e sp o n d e n ts  w ith  v i o l a t i o n s  o f  law  and r e g u l a t i o n s   

r e g a r d in g  c e r t a i n  a c t i v i t i e s  w h ile  th e y  w ere d i r e c t o r s  and 

i t s  m o tio n  o u t o f  tim e  b e c a u se  th e  d e p o s i t i o n  a t  i s s u e  h e re  h as   
n o t  been  c o n d u c te d  and  b e c a u se  th e  r e s p o n d e n ts  d id  n o t o b j e c t  t o   
t h e  t im e l i n e s s  o f  E&C's m o tio n . R e sp o n d e n ts ' B r ie f  a t  4 . 
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o f f i c e r s  o f  th e  Bank. F u r th e r ,  th e  C o m p tro l le r  d e te rm in e d  t h a t   

th e  R e sp o n d e n ts  e n g ag ed  and  p a r t i c i p a t e d  in  u n s a f e  and  unsound   

p r a c t i c e s ,  and have  co m m itted  and  en g ag ed  i n  a c t s ,  o m is s io n s ,  and   

p r a c t i c e s  w hich  c o n s t i t u t e  a b re a c h  o f  t h e i r  f i d u c i a r y  d u t i e s  a s   

D i r e c to r s  o f  th e  Bank. 

In  th e  P e n a l t i e s  N o t ic e  th e  C o m p tro l le r  a s s e s s e s  c i v i l  money  

p e n a l t i e s  a g a i n s t  th e  R e sp o n d e n ts  f o r  v i o l a t i o n s  o f  law  and   

r e g u l a t i o n ,  and  f o r  v i o l a t i o n s  o f  a c e a s e  and  d e s i s t  o r d e r s   

a g a in s t  th e  Bank. 

B oth  e n fo rc e m e n t a c t i o n s  a r e  s e p a r a t e  and  d i s t i n c t  from  th e  OCC's  

c o n s e r v a to r s h ip  a c t i o n .  How ever, R e s p o n d e n ts ' a c t i v i t i e s  and  

in v o lv e m en t i n  c e r t a i n  a c t i v i t i e s  and  t r a n s a c t i o n s  w hich  gave  

r i s e  t o  th e  C o m p t r o l l e r 's  d e c i s i o n  t o  a p p o in t  a c o n s e r v a to r  f o r   

th e  Bank a l s o  g iv e  r i s e  t o  th e  c u r r e n t  e n fo rc e m e n t a c t i o n s .  F o r  

t h i s  r e a s o n , th e  p a r t i e s  have  in c o r p o r a te d  i n t o  t h e s e  e n fo rc e m e n t 

— a c t io n s  th e  a d m i n i s t r a t i v e  r e c o r d ,  i n c lu d in g  F i n k e 's  D e c la r a t io n   

d a te d  Ju n e  24 , 1992, w h ich  p ro v id e d  th e  b a s i s  f o r  th e   

c o n s e r v a to r s h ip  d e c i s i o n .  D eputy  C o m p tro l le r  F in k e  sum m arized  i n   

h i s  D e c la r a t io n  th e  B a n k 's  n o n co m p lian ce  w ith  C ease  and  D e s i s t   

O rd e rs  and o u t l i n e d  v a r i o u s  u n s a fe  and  unso u n d  a c t i v i t i e s  in  

w hich  th e  Bank was e n g a g e d . F i n k e 's  D e c la r a t io n  shows t h a t  th e   

c o n c lu s io n s  he r e a c h e d  w ere  b a se d  upon in f o r m a t io n  p ro v id e d  "by  

OCC s t a f f  i n  th e  p e rfo rm a n c e  o f  t h e i r  d u t i e s  and  c o n ta in e d  i n  th e   

o f f i c i a l  r e c o r d s  o f  t h e  OCC." (F in k e  Decl . ¶ 2) 
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On A ugust 3 , 1993, i n  th e  p r e s e n t  a d m i n i s t r a t i v e  p r o c e e d in g s ,   

R e sp o n d e n ts  f i l e d  a M otion  f o r  P a r t i a l  Summary Judgm ent  

(" R e s p o n d e n ts ' M o tio n " ) , w h ich  i s  p e n d in g . R e sp o n d e n ts ' M otion   

s t a t e s  t h a t  t h e r e  a r e  t e n  i s s u e s  r a i s e d  by th e  P r o h i b i t i o n  N o tic e   

and  P e n a l t i e s  N o t ic e  t o  w hich  no i s s u e s  o f  m a t e r i a l  f a c t  e x i s t .   

R e s p o n d e n ts ' M otion  a t  4 -5 .  E&C h a s  f i l e d  i t s  o p p o s i t io n  t o   

R e s p o n d e n ts ' M o tio n . On O c to b e r  15, 1993, R esp o n d e n ts  f i l e d  an   

a p p l i c a t i o n  to  ta k e  F i n k e 's  d e p o s i t i o n .  R e sp o n d e n ts ' a p p l i c a t i o n   

t o  d ep o se  F in k e  was b a s e d  on th e  i n c l u s i o n  o f  F i n k e 's  D e c la r a t io n   

i n  th e  r e c o r d .  R e s p o n d e n ts ' B r i e f  a t  3 . E&C o pposed  th e   

a p p l i c a t i o n ,  a rg u in g  t h a t  F in k e  d id  n o t  have  d i r e c t  know ledge o f   

t h e  f a c t s  upon w h ich  th e  N o t ic e s  w ere i s s u e d .  On Decem ber 16,  

1993, th e  ALJ o r d e r e d  E&C to  make F in k e  a v a i l a b l e  f o r  d e p o s i t i o n   

on th e  g ro u n d  t h a t  a s  e v id e n c e d  by th e  D e c la r a t io n  F inke   

p o s s e s s e s  d i r e c t  know ledge o f  th e  f a c t s  in  th e s e  m a t te r s  ev en   

th o u g h  he o b ta in e d  th e  f a c t s  from  OCC s t a f f .  

I I I .   DISCUSSION 

1 . I n te r lo c u to r y  R eview  

The q u e s t io n  p r e s e n te d  f o r  i n t e r l o c u t o r y  re v ie w  i s  w h e th e r  th e   

OCC may be r e q u i r e d  t o  p ro d u c e  a s e n io r  Agency o f f i c i a l  m e re ly   

b e c a u se  he a c q u i r e d  know ledge o f  c e r t a i n  f a c t s  from  h i s  o r  h e r   

s t a f f  m em bers. B o th  p a r t i e s  r e q u e s t  i n t e r l o c u t o r y  re v ie w  and   

s t a t e  t h a t  i t  i s  a p p r o p r i a t e  h e re  p u r s u a n t  t o  12 C .F .R . 

§ 1 9 .2 8 ( b ) (3) (1993) b e c a u se  su b s e q u e n t m o d i f ic a t io n  o f  th e  

r u l i n g  a t  th e  c o n c lu s io n  o f  t h e  a d m i n i s t r a t i v e  h e a r in g s  w ou ld  be 
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an  in a d e q u a te  rem edy . The C o m p tro l le r  a g r e e s .  F u r t h e r ,  th e   

C o m p tro l le r  f i n d s  t h a t  th e  i s s u e  o f  w h e th e r  a s e n i o r  A gency  

o f f i c i a l  s h o u ld  be s u b j e c t  t o  a d i s c o v e r y  d e p o s i t i o n  p r e s e n t s  a  

s u b s t a n t i a l  q u e s t io n  o f  p o l i c y  and  law  f o r  th e  OCC. A c c o rd in g ly ,  

th e  C o m p tr o l le r  g r a n t s  th e  r e q u e s t  f o r  i n t e r l o c u t o r y  r e v ie w . 

2 . W hether D eputy C om p tro ller  F inke sh o u ld  b e  made s u b j e c t  to  a  
d is c o v e r y  d e p o s i t io n  on th e  ground th a t  he p u r p o r te d ly   
p o s s e s s e s  d i r e c t  know ledge o f  in fo r m a tio n  he r e c e iv e d  from  
members o f  h i s  s t a f f .  

The F e d e ra l  R u le s  o f  C i v i l  P ro c e d u re  do n o t  a p p ly  i n  an  ag en c y   

p r o c e e d in g .  F u r t h e r ,  th e  A d m in is t r a t iv e  P ro c e d u re  A c t, 5 U .S .C . 

§ 701 e t  s e g . , d o es  n o t  e x p r e s s ly  p r o v id e  f o r  d i s c o v e r y .  T hus,  

th e  e x t e n t  o f  d i s c o v e r y  due to  a p a r t y  i n  an  a g e n c y  p ro c e e d in g  i s   

p r i m a r i l y  d e te rm in e d  by  th e  ag en cy . M is te r  D is c o u n t 

S to c k b r o k e r s ,  I n c . v . SEC, 768 F .2 d  875, 878 (7 th  C i r .  1 9 8 5 ); and 

M c C le llan d  v . A n d ru s , 606 F .2 d  1278, 1285 (D.C. C i r .  1 9 7 9 ) . 

A c c o rd in g ly , OCC's r e g u l a t i o n  r e g a r d in g  d e p o s i t i o n  d i s c o v e r y  i s  

12 C .F .R . § 1 9 .1 7 0 , w h ich  p r o v id e s  i n  p e r t i n e n t  p a r t :  

(a) G e n e ra l  r u l e . In  any  p ro c e e d in g  i n s t i t u t e d  u n d e r  o r   
s u b j e c t  t o  th e  p r o v i s i o n s  o f  s u b p a r t  A o f  t h i s  p a r t ,  a  
p a r t y  may ta k e  th e  d e p o s i t io n  o f  an  e x p e r t ,  o r  a p e r s o n ,   
i n c lu d in g  a n o th e r  p a r t y ,  who has d i r e c t  know ledge o f   
m a tte r s  t h a t  a re  n o n -p r iv i le g e d , r e le v a n t ,  and m a te r ia l   
to  th e  p r o c e e d in g , and where th e r e  i s  need  fo r  th e   
d e p o s i t io n .  

(em p h asis  a d d e d ) . 

R e sp o n d e n ts  ack n o w led g e  t h a t  p u r s u a n t  to  OCC's p re a m b le  t o   

S e c t io n  1 9 .1 7 0 , d i s c o v e r y  d e p o s i t i o n s  o f  s e n i o r  A gency o f f i c i a l s  
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a r e  p r o h i b i t e d  u n le s s  th e y  hav e  d i r e c t  know ledge o r  f i r s t h a n d   

know ledge o f  th e  f a c t s  o f  th e  c a s e .  R e sp o n d e n ts ' B r i e f  a t  9 ; 56  

F ed .R eg . 27797 (1 9 9 1 ). The p rea m b le  fo l lo w s  th e  g e n e r a l   

p r i n c i p l e  o f  law  t h a t  c a b in e t  o f f i c i a l s  and  o t h e r  to p  governm en t  

e x e c u t iv e s  a r e  n o t  r e q u i r e d  t o  su b m it t o  d e p o s i t i o n s .  C hurch  o f   

S c ie n to lo g y  v . I . R . S . , 138 F .R .D . 9, 12 (D .M ass. 1 9 9 0 ) . The  

r e a s o n  f o r  t h i s  p o l i c y  i s  t o  a l lo w  su c h  o f f i c i a l s  freedom  t o  

c o n d u c t t h e i r  d u t i e s  w i th o u t  c o n s ta n t  i n t e r f e r e n c e  o f  th e   

d i s c o v e r y  p r o c e s s  and  t o  p r o t e c t  th e  i n t e g r i t y  o f  th e   

a d m i n i s t r a t i v e  p r o c e s s .  I d . ; Community F ed . S av . & Loan Bank  

B d ., 96 F .R .D . 619, 621 (D .D .C . 1 9 8 3 ). However, th e  c o u r t s   

r e c o g n iz e  an  e x c e p tio n  when a s e n i o r  l e v e l  o f f i c i a l  h a s  r e l e v a n t   

f i r s t h a n d  p e r s o n a l  know ledge o f  th e  m a t te r s  m a t e r i a l  t o  th e   

d e c i s io n  w hich  a r e  n e i t h e r  p a r t  o f  th e  a d m i n i s t r a t i v e  r e c o r d  n o r   

a v a i l a b l e  from  some o t h e r  s o u r c e .  Community F ed . S av . & Loan 

B ank, a t  621. 

R e sp o n d e n ts  se e k  t o  d e p o se  th e  D epu ty  C o m p tro l le r  on g ro u n d s  t h a t   

he s u b m it te d  a s ig n e d  D e c la r a t io n  i n  th e  D e c is io n  t o  a p p o in t  a  

c o n s e r v a to r  f o r  th e  Bank and  t h a t  th e  P r o h i b i t i o n  and P e n a l t i e s   

N o t ic e s  a r e  b a se d  upon th e  same f a c t u a l  a l l e g a t i o n s  o f   

w ro n g d o in g . R e sp o n d e n ts ' B r i e f  a t  2 . F u r th e r ,  R e sp o n d e n ts  a rg u e   

t h a t  D eputy  C o m p tro l le r  F in k e  i s  a " la y  w i tn e s s  who has d i r e c t   

know ledge o f  th e  m a t t e r s  r e l e v a n t  t o  t h i s  c a s e ."  R e sp o n d e n ts '  

B r i e f  a t  5 . However, a r e a d in g  o f  F in k e 's  D e c la r a t io n  shows t h a t   

he r e l i e d  upon in f o r m a t io n  w h ich  he g a in e d  from  OCC s t a f f  and 
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OCC's o f f i c i a l  r e c o r d s .  (F inke  Decl . ¶ 2) T h e r e fo r e ,  th e   

D e c la r a t io n  d o e s  n o t  r e v e a l  t h a t  F in k e  h as  f i r s t h a n d  p e r s o n a l   

know ledge o f  th e  in f o r m a t io n  from  w hich  h i s  c o n c lu s io n s  a r e  

d raw n . 

M oreover, R e sp o n d e n ts  make no f a c t u a l  show ing  t h a t  th e  

in f o r m a t io n  th e y  s e e k  i s  o th e rw is e  u n a v a i la b l e  o r  t h a t  th e  D epu ty   

C o m p tro l le r  p o s s e s s e s  u n iq u e  p e r s o n a l  know ledge c o n c e rn in g  th e   

m a t t e r s  w hich  a r e  th e  s u b je c t  o f  th e s e  e n fo rc e m e n t a c t i o n s .  Nor  

have th e  R e sp o n d e n ts  shown t h a t  th e  in f o r m a t io n  th e y  hope to  g e t   

from  F in k e  i s  n o t  a v a i l a b l e  th ro u g h  i n t e r r o g a t o r i e s  o r  th ro u g h   

th e  d e p o s i t i o n s  o f  t h e  e x a m in e rs  whom F in k e  s u p e r v i s e d .  

R esp o n d en ts  p r e s e n t  o n ly  one exam ple o f  th e  ty p e  o f  in f o r m a t io n   

th e y  se e k  t o  o b t a i n  from  th e  D eputy  C o m p tro l le r .  They e x p la in   

t h a t  r e g a r d in g  p ay m en ts  by  th e  Bank t o  R esp o n d en t Edward Towe,  

F inke  s t a t e d  i n  t h e  D e c la r a t io n  " [ t ] h e s e  t r a n s a c t i o n s  w ere , I  

b e l i e v e ,  d e s ig n e d  t o  c irc u m v e n t IRS l e v i e s  a g a i n s t  Edward T o w e 's   

s a l a r y . "  (F in k e  Decl . ¶ 1 5, a t  4 . )  R e sp o n d e n ts ' B r i e f  a t  8.  

R esp o n d en ts  f a i l  t o  e x p la in ,  how ever, how t h i s  c o n c lu s io n  r e s t s   

on F in k e 's  d i r e c t  o r  f i r s t h a n d  p e r s o n a l  know ledge o r  how th e   

u n d e r ly in g  in f o r m a t io n  i s  o th e rw is e  u n a v a i l a b l e .  M oreover,  

R e sp o n d e n ts ' d e s i r e  t o  d ep o se  F in k e  on t h i s  a l l e g a t i o n  i s  c u r io u s   

b e c a u se  i t  i s  on t h i s  v e ry  a l l e g a t i o n ,  among o t h e r s ,  t h a t  th e   

R esp o n d en ts  have  moved f o r  summary ju d g m en t, a l l e g i n g  t h a t  a s  a  

m a t te r  o f  law  and  th e  u n d is p u te d  f a c t s  th e s e  t r a n s a c t i o n s  do n o t  
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v i o l a t e  any  law s o r  r e g u l a t i o n s .  R e sp o n d e n ts ' M otion  a t  5.  

In d e e d , R e sp o n d e n ts  d e c i s i o n  t o  move f o r  summary judgm en t  

s u g g e s t s  t h e i r  f u l l  u n d e r s ta n d in g  o f  t h i s  and  o t h e r  t r a n s a c t i o n s   

upon w hich  th e y  w ould  l i k e  t o  q u e s t io n  F in k e , t h u s ,  f u r t h e r   

w eak en in g  t h e i r  p o s i t i o n  t h a t  th e y  a r e  e n t i t l e d  t o  d e p o se  F in k e . 

F u r th e rm o re , ev en  i f  R e sp o n d e n ts  had  shown t h a t  F in k e  somehow  

p o s s e s s e s  d i r e c t  o r  f i r s t h a n d  p e r s o n a l  know ledge , R e sp o n d e n ts   

f a i l  t o  show a s  r e q u i r e d  p u r s u a n t  t o  § 1 9 .1 7 0  t h a t  t h e r e  i s  a  

n eed  f o r  F i n k e 's  d e p o s i t i o n .  F o r exampl e , R e sp o n d e n ts  do n o t   

a rg u e  t h a t  th e  a d m i n i s t r a t i v e  r e c o r d  i s  i n a d e q u a t e . T h is  to o   

u n d e rm in es  R e s p o n d e n ts ' a rg u m e n ts  s e e k in g  t o  d e p o se  F in k e .2 

W here, a s  h e r e ,  t h e  a d m i n i s t r a t i v e  r e c o r d  i s  am p le , and th e   

R e sp o n d e n ts  h av e  p r e s e n te d  no in fo r m a t io n  from  w h ich  th e   

C o m p tro l le r  c o u ld  c o n c lu d e  t h a t  F in k e  p o s s e s s e s  d i r e c t  o r   

f i r s t h a n d  know ledge r e g a r d in g  any  m a t te r s  w hich  a r e  m a t e r i a l  in   

t h i s  a c t i o n ,  o r  t h a t  in f o r m a t io n  c o n c e rn in g  su c h  m a t t e r s  i s  n o t  

a v a i l a b l e  from  o t h e r  s o u r c e s ,  t h e r e  i s  no b a s i s  t o  p e rm it  an  

e x c e p t io n  to  th e  g e n e r a l  r u l e  p r o h i b i t i n g  d e p o s i t i o n  d i s c o v e r y  o f   

s e n i o r  A gency o f f i c i a l s .  The C o m p tro lle r  f i n d s  t h a t  a l lo w in g   

R e sp o n d e n ts  t h e  o p p o r tu n i ty  t o  d ep o se  F in k e  v i o l a t e s  th e  p o l ic y  

2 A lso , R e sp o n d e n ts  am b ig u o u sly  c o n te n d  t h a t   
" [ d ] e t r i m e n t a l  a c t i o n  was ta k e n  b a se d  on Mr. F i n k e 's   
d e c l a r a t i o n . "  I f  R e sp o n d e n ts  mean t h a t  F in k e  d e c id e d  t o  i n i t i a t e   
th e  c u r r e n t  e n fo rc e m e n t  a c t i o n s ,  th e n  th e y  a r e  m is ta k e n . To th e   
c o n t r a r y ,  t h e s e  e n fo rc e m e n t a c t i o n s  a r e  b a se d  on a c t s  and   
t r a n s a c t i o n s  w h ich  a r e  d i s c u s s e d  a t  l e n g th  i n  th e  a d m i n i s t r a t i v e   
r e c o r d . 
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t o  c o n s e rv e  th e  tim e  and e n e r g i e s  o f  p u b l ic  o f f i c i a l s  f o r  th e   

p u b l i c 's  b u s in e s s  and  ru n s  th e  r i s k  o f  v i o l a t i n g  th e  p o l i c y  to   

p r o t e c t  th e  i n t e g r i t y  o f  th e  a d m i n i s t r a t i v e  p r o c e s s .  Upon th e   

r e c o r d  p r e s e n t l y  b e f o r e  th e  C o m p tro l le r ,  R e sp o n d e n ts  have  f a i l e d

t o  j u s t i f y  th e  d e p o s i t i o n s  th e y  se e k  in  th e s e  e n fo rc e m e n t 

a c t i o n s .  

IV.  CONCLUSION 

F or th e  f o r e g o in g  r e a s o n s ,  i t  i s  h e re b y  ORDERED, t h a t  E & C 's  

M otion f o r  I n t e r l o c u t o r y  Review  and  to  R e v e rse  th e  O rd e r  

P e r m i t t in g  th e  D e p o s i t io n  o f  F re d  D. F in k e  i s  g r a n te d ,  and  th e

O rd er p e r m i t t i n g  h i s  d e p o s i t i o n  i s  v a c a t e d .3 

So o r d e r e d  t h i s  2 3 r d  day  o f  F e b ru a ry , 1994. 

3 The p a r t i e s  a g re e  t h a t  a s t i p u l a t i o n  sh o u ld  be e n te r e d   
r e g a r d in g  E&C's d e c i s io n  n o t to  c a l l  F in k e  a s  an e x p e r t  w i tn e s s .   
A c c o rd in g ly , th e y  s h o u ld  p r e p a r e  a n d  e x e c u te  su ch  a s t i p u l a t i o n .  
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